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RECOMVENDED DECI SI ON AND ORDER

This is a proceedi ng brought under the Energy Reorgani zation
Act of 1974 ("ERA"), 42 U S. C. 8§ 5851, and the regul ations
promul gated thereunder at 20 C.F.R Part 24.' These provisions
prot ect enpl oyees against discrimnation for attenpting to carry
out the purposes of the ERA or of the Atom c Energy Act of 1954,
as anmended, 42 U.S.C. 8§ 2011, et seq. The Secretary of Labor is
enpowered to investigate and determ ne "whistlebl ower” conplaints
filed by enployees at facilities |licensed by the Nucl ear
Regul atory Conmi ssion ("NRC'), who are discharged or otherw se
di scrimnated against with regard to their terns and conditions
of enploynment, for taking any action relating to the fulfill nment
of safety or other requirenents established by the NRC

In the instant case, the District Director of the C evel and,
Ohio regional office of the Enpl oynent Standards Adm ni stration,

! The foll owing abbreviations are used when citing to the
record: CX - Claimant's exhibit; RX - Enployer's exhibit; ALIX -
Adm ni strative Law Judge's exhibit; and TR - Transcript of
Hear i ng.
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United States Departnent of Labor, found after an investigation
that Conplainant Carl M Renusat's term nation by Respondent
Bartlett Nuclear, Inc. was not based on discrimnation; the
District Director found that Conplai nant was term nated because
of his failure to follow proper procedures. Specifically, the
District Director found that Conplai nant was term nated because
on February 19, 1994, he entered a contam nated area w t hout
signing in on the appropriate Radiation Wrk Permt, and then, on
February 22, 1994, Conplainant entered a radiologically
restricted area without his thernolum nescent dosineter.

Conpl ai nant appeal ed the Enpl oynent St andards
Adm nistration's order to the Ofice of Adm nistrative Law Judges
by facsimle transm ssion which was received on August 15, 1994
and by Western Union Milgram which was recei ved on August 16,
1994. A hearing was schedul ed for Septenber 13 and 14, 1994.
Respondent requested a continuance of the formal hearing because
it did not receive the request for hearing filed by Conplai nant,
and therefore, Respondent was given less tine to prepare for the
hearing. On Septenber 19, 1994, the undersigned Adm nistrative
Law Judge continued the case. The hearing was held on Cctober 12
and 13, 1994 in Ceveland, Chio. The parties were given the
opportunity to submt post-hearing briefs; Conplainant's brief
was received on January 4, 1995; Respondent's brief was received
on January 5, 1995.

BACKGROUND

Complainant is Carl Mtchell Renusat ("Conplainant”) who
currently resides in Olando, Florida. Respondent Bartlett
Nucl ear, Inc. ("Respondent"), whose business address is in
Massachusetts, enployed Conpl ai nant as a junior health physics
technician at the Perry Nuclear Power Plant in C evel and, Onio.

Respondent is in the business of providing radiol ogical
protection services to the nuclear power industry. Specifically,
Respondent provides health physics technicians at the junior,
senior, and managenent |evel. The responsibilities of a health
physi cs technician include determ ning where the radi oactive
areas are within the plant, deciding howto deal wth radi oactive
mat eri al, determ ning what kinds of safeguards and protection
enpl oyees have to use while they are working with radioactive
material, and controlling egress and ingress into these
radiologically restricted areas. (TR 18).

Most of Respondent's work is contracted for refueling
outages. A refueling outage occurs approximtely every 18
nmont hs, which varies according to the type of fuel the utility
uses. During an outage, the nuclear power plant is shut down and
t he workers replace the used-up fuel bundles. This work is done
around the clock so that the plant can get on-line and start
produci ng fuel as soon as possible. (TR 619).
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The heal th physics technicians' work is conducted primarily
within the radiologically restricted area ("RRA"). To enter the
RRA t he worker nust have a radiation work permt ("RW"). There
are three different types of RWs. First, the access control
radi ati on work permt (RWP-0) is used when accessing the RRA
where no radiol ogical work is perforned; the access control RWP
nunber is "0000." Second, a general radiation work permt allows
entry to the RRA to performa broad scope of tasks with m nor
radi ol ogi cal significance; the access control RW nunber used to
conduct general radiation work is "6001." Finally, for specific
radi ati on work, specific radiation work permts are issued. (See
RX F, p.8).

To enter the RRA, workers nust have two types of radiation
detectors or dosineters. (TR 636-637). A thernolum nescent
dosineter ("TLD') is a personal nonitor that is required by the
Nucl ear Regul atory Comm ssion. (TR 634). A Merlin-Cerin ("M3")
is a direct reading dosineter that is required by the Perry
Nucl ear Power Plant. The MG has a small display that gives a
conti nuous readout of the radiation dose a person receives. The
TLD nmust be read off-site by an i ndependent vendor and is
consi dered nuch nore accurate than the Mac (TR 636-637; see al so
RX F).

Testi nony of the Conpl ai nant

Conpl ai nant testified that he graduated from Central
Florida Community College with an Associ ates Degree in radiation
protection. Conplainant's curriculumincluded radi ol ogi cal
courses as well as courses in mathematics and physics.
Conpl ai nant al so worked at an internship at the University of
Florida. (TR 42).

Respondent, which is essentially a manpower conpany, sent
Compl ai nant to the Perry Chio Nuclear Power Plant facility owned
and operated by Ceveland Electric Illum nating Conpany ("CEl").
Conpl ai nant testified that Respondent uses a "qualification card"
to train its enployees to work wthin a nuclear power plant.
Conmpl ai nant explained that M. Craig Mx ("M x"), who worked for
CEl, qualified him but Conplainant enphasized that his
qualification only took two and one half hours and that he was
never fully qualified. Conplainant explained that once a junior
health physics technician is conpletely qualified, he or she is
permtted to work throughout the plant w thout supervision.
However, a junior health physics technician does not have to be
fully qualified in order to work within the plant if he or she is
supervi sed by a senior technician. (TR 49-53).

Conmpl ai nant testified that when he first started working at
CEl in January of 1994, his only job entailed nonitoring the PCM
1s which are personal body nonitors or frisking devices. (See RX
F, RX J). Conplainant testified that on several occasions he
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informed his supervisors that he was not qualified to work with
the PCM 1ls. Despite his supervisors' assurances of help,
Compl ai nant testified that he never received any assi stance or
gui dance while he worked with the PCM 1s. (TR 59-60).

On Saturday February 19, 1994, Conpl ai nant reported for work
at 7:00 a.m Conplainant |logged in at RAP-0 and started worKking
with the PCM1s. (TR 74). Wiile working with the PCM 1s, M.

Ri ck Coco ("Coco0"), an enployee of CElI and a senior health
physi cs technician, told the Conplainant to cone with himto
conduct a clean survey, which is a survey of the general wal kways
of the plant. M. Phil Fahle ("Fahle"), Conplainant's
supervisor, verified his assignnment. (TR 75-76).

Conpl ai nant expl ai ned that he was still |ogged in on RAP-0
whi | e conducting the clean survey even though Coco and the
Conmpl ai nant were within a Radiologically Restricted Area.
Conpl ai nant and Coco di scovered a water spill and started to rope
off the spill. Conplainant testified that craftsnen, who are
wel ders and pipe fitters, requested H P. (health physics)
coverage. Coco told the Conplainant to dress in full protective
clothing. (TR 79). Conplainant went to Fahle and told himthat
he was not sure what he was doi ng; Fahle responded by telling the
Conpl ai nant that he could only |earn the procedures by doing the
wor k and that he would be supervised by the senior health physics
technicians. At this tinme, M. Lynn Miel hauser ("Muiel hauser"), a
senior H P. (health physicist), started supervising Conplainant's
wor k. (TR 83).

After dressing out in full protective clothing, Conplainant
went back to the fuel handling building. Mielhauser, who was
supervi sing the Conpl ai nant from about 100 feet away, notioned
for the Conplainant to go into a roped-off area. (TR 87-88).
Conpl ai nant expl ai ned that the roped-off area was a contam nated
area within the RRA. (TR 97). Conplainant informed that this
particul ar contam nated area had | arge hoses full of contam nated
water. Conplainant's job within the contam nated area was to
check the contam nation |levels of the hoses. Conplai nant
testified that he conpleted taking snmear sanples of the hoses to
"the best of ny ability."” Miel hauser stayed outside the
contam nated area the entire tinme Conpl ai nant conducted his work.
(TR 101-103).

Wil e taking the sanples, Conplainant testified that one of
the hoses that was full of contam nated water broke causi ng water
to spill over one of the craftsnmen. Conplainant testified that
the worker "screaned, 'HP, HP, I'mall crapped up.'" (TR 105).
Conpl ai nant expl ai ned that:

there was nobody | could talk to about it, and he cane
to me for help and I told himfor the nost part that
he's not going to die, but as soon as we get out of
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here, he needs to have hinsel f checked and take a
shower and seek senior HP help. (TR 107).

Conpl ai nant expl ained that after he "cal ned down" the worker, he
wanted to practice ALARA, neani ng ensuring radi ati on dose was as
| ow as reasonably achi evabl e, and | eave the area of the spill as
soon as possible. (See 10 CF. R 8§ 20.1003; RX X). However,
Coco, who was working in another section of the contam nated
area, cane over to the Conplainant and told himhe nmust stay in
the area until everyone |eaves. Conpl ai nant enphasized that:

| felt what they taught ne in training wasn't conplying
with what he was telling nme now. |If he were practicing
ALARA, | should have left. (TR 111).

Muel hauser then asked Conpl ainant for his work. Miel hauser
reached over the roped off area and took Conplainant's snears.
(TR 112).

After Conplainant left the contam nated area, he went to M.
Doug Stawi ck ("Staw ck") to ask about the worker involved in the
spill. Conpl ai nant expl ai ned that:

| canme out and | told himl had picked up sone dose.
was concerned about the guy that had got water on him
| was concerned about the work, my work ability in
there, what | had done, where the materials went to,
just general safety. (TR 115).

St awi ck responded by aski ng Conpl ai nant what RWP he was on;
Conpl ai nant i nformed Staw ck that he | ogged on at RWP-O0.
Conpl ai nant testified that Stawi ck threw up his hands yelling an
expletive and then told Fahle to wite up a radi ol ogi cal

awar eness report ("RAR') on the Conplainant. Conpl ai nant

expl ained that an RAR is the mldest type of reprimnd an

enpl oyee can receive. (TR 113-116, 118, 347-348; RX Q.

Conpl ai nant al so testified that Fahle indicated that he
woul d "clear this on the conputer.” (TR 116). Conpl ai nant
expl ained that in his opinion, Fahle was going to erase the two
mllirenms that Conplainant received while working wthin the
contam nated area off his badge. Conplainant testified that:

| worked right there in the RAFT with the conputers,
and that's all | worked wth, and people would cone in
there with, like, crazy nunbers. They'd throwit in
there, zero it out, see you later. (TR 117).

Conpl ai nant went to Stephen Lancaster ("Lancaster"), site
coordinator, to discuss the RAR Lancaster explained to the
Conpl ai nant that he had to be on an RAP. Conpl ai nant expl ai ned
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to Lancaster that he was not briefed and was not properly
supervi sed by the senior health physics technicians. Lancaster
i nformed the Conpl ai nant that he woul d help himthrough this

i ncident and that the Conpl ai nant should | eave work early. (TR
122-124).

Conpl ai nant' s next schedul ed day of work was Tuesday
February 22, 1994. Conplainant reported for work at 7:00 a. m
Conmpl ai nant wal ked into the plant with three co-workers and they
recei ved their badges. Conpl ai nant explained that a badge is an
I D card that fits around the enpl oyee's neck. Attached to the ID
badge is a thernolum nescent dosineter ("TLD'). Conpl ai nant
testified that he did not notice that his TLD was m ssing from
hi s badge. (TR 125-126).

Compl ai nant first reported to Lancaster who enphasized to
t he Conpl ai nant that he nust sign in on RAP 6001. Conpl ai nant
testified that Lancaster also did not notice that his TLD was
m ssing. (TR 127). Conplai nant then went into the RAFT, which is
an RRA, and punched in a code nunber. Conplainant testified that
t he conputer should not have let himlog in because his TLD was
m ssing. Conplainant testified that "if they pull anything on
your badge, it's supposed to void you out of the conputer and
deny your access. They have conputers to do that." (TR 130).

Conpl ai nant went to the enpl oyee break roomto wait for an
assignnment. Conpl ai nant was assigned to work with M. Jerry
Bailey ("Bailey") and M. Tony Bertuca ("Bertuca"), who were
senior health physics technicians, to take air sanples. (TR 131-
132). Conplainant testified that while the senior HPs were
showi ng himthe air sanpler, he and Bertuca realized that the
Conpl ai nant did not have his TLD. Bertuca told Conplainant to go
directly to the RAFT or the trailer, and when Conpl ai nant
returned to the RAFT, he told M. Larry MIller ("MIler") what
had happened. Conplainant asked MIler if he could cross his
name off the | og because he did not do any work before realizing
that his TLD was mssing. Mller permtted Conpl ainant to cross
his nanme off the log. (TR 134).

Conmpl ai nant returned to the break trailer. Bertuca net
Complainant in the trailer and told Conpl ai nant that he could not
find his TLD. Bertuca decided to call Dosinetry. Dosinetry told
Bertuca that it pulled Conplainant's TLD. Conpl ai nant renmai ned
inthe trailer the rest of the day. (TR 135-136).

Conpl ai nant returned to work the next day, and when he
pi cked up his badge, there was a yellow notice on it informng
himthat his TLD had been renoved. Conpl ai nant went to Lancaster
to inquire why his TLD had been renoved. Conplainant testified
t hat :

| went in there and | saw him and right when | saw
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him he was shaking his head no and he pretty nuch said
that it's going to -- "This is your second screw up and
| can't guarantee anything,' and he had wal ked nme off
site and he prom sed ne he would help ne find anot her
job. (TR 138).

Conpl ai nant expl ai ned that before he left the plant, he was asked
to fill out an onmbudsman paper. Conplainant testified that he
was told that "it would | ook better” if he resigned. Therefore,
Conpl ai nant submtted his resignation. (TR 141).

Conmpl ai nant testified that not having a TLD is a m nor
of fense. Conpl ai nant enphasi zed that under printed Perry Nucl ear
Power Pl ant procedures, inproper placenent or handling or failure
to properly store a TLD may result in the initiation of an RAR
(Radi ol ogi cal Awareness Report), which is a mld reprimand. ( See
CX 4; TR 142). Furthernore, Conpl ai nant enphasi zed that on
February 22, 1994, he did not receive any notice that his TLD was
m ssing. (TR 145).

Conpl ai nant testified that before he was fired he reported
several safety concerns to his superiors. Conplainant reported
that he was not qualified to work on the PCM 1's; Conpl ai nant
reported that on February 19, 1993, contam nated water spilled on
a worker; Conpl ainant also reported that he was not qualified to
do the work on February 19, 1993, and that his M5 showed he
received two mllirens of radiation. (TR 149-150).

Testi nony of Anthony Bertuca

Ant hony Bertuca ("Bertuca") testified on behalf of the
Respondent. Bertuca, who resides in Coloma, M chigan, worked for
Respondent at the Perry Nucl ear Power plant from January 10, 1994
to July 29, 1994 during the refueling outage. At the begi nning
of his enploynent, Bertuca testified that he received "general
enpl oynent training"” which included radiol ogical control training
and m scel | aneous procedures training. Bertuca testified that it
was the responsibility of everyone in the classroomto know the
procedures of the Perry Nuclear Plant. (See RX E; TR 463-464,
466) .

Bertuca expl ained that the qualification card would not have
to be conpleted for a junior health physics technicians to work
at the plant if the junior HP were supervised by a senior HP
Bertuca opi ned that Miel hauser's supervision of the Conplai nant
on February 19, 1994 was adequate. Bertuca expl ai ned:

[a]s long as you're in eye distance of a worker, a
senior technician can let a junior go on with his work.
Once you do the work -- it's really repetitive. Once
you actually do the work there in that job, that job is
going to keep on doing the same thing, checking the
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hoses, back and forth, smearing the hoses, getting them
read, the snears read and everything. (TR 470).

Bertuca expl ai ned that on February 22, 1994, he was waiting
in the break area of the RAFT for his job assignnent. Fahle
assigned to Bertuca and Jerry Bailey the job of setting up an
area for insulators. Fahle told Bertuca and Bailey to take the
Conmpl ai nant with them and show himhow to do the set-up work.
Bertuca, Bailey, and Conplainant | ogged in on RAP-6001 and went
to the Turbine Power Building. (TR 474, 476).

The group went to get an air sanple nonitor. Bertuca showed
Conpl ai nant how to use the air sanple nonitor. Subsequently,
Conmpl ai nant, carrying the air sanple nonitor, wal ked through a
key card door. Conplai nant handed Bertuca his badge so that he
coul d pass through the door; as Bertuca was pinning Conplainant's
badge back on him Bertuca noticed that the TLD was m ssing. (TR
580). Bertuca testified that Conpl ai nant responded by saying "
must have dropped it." (TR 481). Bertuca escorted Conpl ai nant
back to the RAFT. Bertuca told Conplainant to notify MIIler what
had happened. Bertuca then went and conpleted the work within
t he Turbi ne Power Building. (TR 482-483).

After conpleting the work, Bertuca net Conplainant in the
enpl oyee break trailer, and asked himif he found his TLD.
Bertuca decided to call Dosinetry; Dosinetry informed Bertuca
that Conplainant's TLD was pulled. After inform ng Conpl ai nant
that his TLD was pulled by Dosinetry, Bertuca testified that
Conpl ai nant responded by decl ari ng:

"Well, why don't they notify nme or anything of it being

pul | ed?" [Bertuca] said 'Well, don't you have a slip or
anyt hing?" [ Conpl ai nant responded] 'I don't know. Let
me check.' [Conplainant] pulled out a yell ow piece of

paper fromhis coat and showed it to me. (TR 484).

Bertuca infornmed that the paper was a notice that Conplainant's
TLD was pulled. (TR 485).

Bertuca di scussed this incident with M1l er. Bertuca
testified that MIler:

told me it's not a big deal because [Conpl ai nant] never

went into the RRA. | said, "Wll, Larry, that's not
exactly true. He was with ne. W were all the way
down by the other control point.' He said, 'That's not
what | was told." | said, "well, that's what

happened.' (TR 486).°2

2 Even though no objection was made to this testinmony, it
contains hearsay. 29 CF.R 8§ 18.80 et seq. Bertuca's recital of
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Bertuca al so testified that Conplainant requested himto
cross his nane off the work permt dose tracking | og because he
"did not do any work." (TR 487). Bertuca testified that he told
Conpl ai nant that he was still in the building and punched in on
the conputer. Bertuca testified that Conplainant said:

"Well, can you guys go over there,' referring to Jerry
Bail ey and nyself, 'and start a new sheet for ne?'" |
said 'no, we can not do that.' Jerry Bailey and |

| ooked at each other and both of us said at the tinme
that we're not falsifying records for anybody. (TR 487-
88) .

Testi nony of Dougl as St aw ck

Dougl as Stawi ck ("Stawi ck") is enployed by CEI as a health
physi cs supervisor. (TR 556). Staw ck has worked in the nucl ear
power field since March 1, 1976. (TR 556). Staw ck testified
that he oversees the plant to nake sure it is radiologically
safe. Staw ck explained that CEl health physicists report to him
and he assigns themwork, and then, the CEl technicians assign
work to Respondent's technicians. (TR 557-558). Staw ck
expl ai ned that a technician who assigns work is referred to as
Technician in Charge or TIC. Fahle and MIler are TICs. (TR 559-
560) .

Stawi ck testified that on February 19, 1994 he was in the
Fuel Handling Building. Staw ck observed enpl oyees, including
t he Conpl ai nant, working within the contam nated area. Two
seni or health physics technicians were working with the
Conmpl ai nant. (TR 565-566). Staw ck opi ned that one of the HPs,
Muel hauser, was exercising the proper degree of supervision over
t he Conpl ainant. Staw ck expl ained that Conpl ai nant:

was snearing hoses, and hoses were going over to her
and they were going in a box, so it sounded to ne |ike
a situation where -- which often happens in health
physics -- where part of the job is in a contam nated
area, part of the job is in a clean area, so you need
two HP's. One's got to be inside and one's got to be
outside. It's what you need to cover it. (TR 569).

Stawi ck testified that he saw t he Conpl ai nant about forty-
five mnutes later. Conplainant reported to Stawi ck that he had
two mllirems on his Merlin Gerin ("M5'). Stawick told himto
put it on his RAP;, when Conplainant failed to respond, Staw ck

what M Il er said Conplainant said woul d appear not to be

adm ssible to show Conpl ai nant actually nmade the statenent, as
MIller is not subject to cross examnation, so | give this
statenment no wei ght on that issue.
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asked hi mwhat RW he was on. Conpl ai nant indicated that he

| ogged in on RWP-0. Stawi ck asked the Conpl ainant if he knew
that he had to log on an RW in order to be in a contam nated
area. Conpl ai nant responded by acknow edgi ng that he did not
know that he had to sign in on an RAP in order to work within a
contam nated area. (TR 572-573). Staw ck enphasized that it is
the responsibility of each individual enployee to nmake sure that
either the RWPs have been read or that they have been briefed.
(TR 564).

Stawi ck testified that he did not renmenber whet her
Conpl ai nant told himthat he thought his MG was broken or whet her
he expressed concern about the quality of his survey material.
(TR 574). Stawi ck indicated that the Conplainant did nmention
that one of the workers within the contam nated area got water on
him (TR 575). Staw ck enphasi zed that the worker was not
contam nat ed and no personal contam nation report was filed out.
Stawi ck also testified that he did not consider two mllirens
t hat Conpl ai nant received to be a safety or health concern. (TR
575) .

Testi nony of Stephen Lancaster

St ephen Lancaster ("Lancaster") was enpl oyed by Respondent
as the site coordinator at Perry Nucl ear Power Plant. (TR 617).
Lancaster testified that he worked in the nucl ear power industry
as a junior health physics technician for two years, as a senior
heal th physics technician for four years, and as a planner for
two years. (TR 621). Lancaster's present position is a site
coordi nator and a senior radiol ogical engineer. (TR 617).
Lancaster explained that he does not govern the day-to-day duties
of the enpl oyees. Lancaster handles the admnistrative duties
including the hiring and firing of enployees. (TR 659).

Lancaster testified that hiring the Conpl ai nant was based,
in part, on Conplainant's resune. Conplainant had an Associ at es
Degree in Radiation Protection Technol ogy. Conpl ai nant al so
participated in an internship; Lancaster considered that the
Conpl ai nant, therefore, had practical experience. Lancaster
enphasi zed:

Internship neans to ne that he did hands-on stuff. He
performed these radi ati on surveys, he perfornmed these
air sanples, took snears, sw pes, water sanples, which
get into a chemstry area. Not only was he fam i ar
with the instrunents that we use |ike the bicron, the
RO 2, and not only does he use them but he was al so
famliar enough to calibrate those sane neters. (TR
655) .

Lancast er enphasi zed that the Conpl ai nant, based on the resune he
submtted to Respondent, had excellent qualifications for a
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junior health physics technician. (TR 656).

Lancaster inforned that Respondent hired about two hundred
and fifty people for the outage at the Perry Nucl ear Power Pl ant.
Lancast er enphasi zed that new enpl oyees do not necessarily
require experience. Depending on the new enpl oyees' experience,
they are either given procedure training only or both procedure
training and training within the plant. Lancaster enphasized
that after enpl oyees have received the proper training, he has
never encountered any difficulties with them understanding the
various requirenents for entering the RRA. (TR 625).

Lancaster explained that for an enployee to enter an RRA, he
or she must have a radiation work permt. A radiation work
permt is a nmechani smused to conduct work in a radiologically
restricted area. It sets the definition of work, which is the
description, the type of clothing to be worn, the dosinetry to be
worn, and any special provision that a worker needs to know for
that job. Lancaster inforned that RWP-0 is an incidental
tracking RAWP used for travelers in the plant inside the RRA
Lancast er enphasi zed that no work i s supposed to be done on RWP-
0. An enployee is supposed to read or be briefed on a specific
RWP. An enpl oyee should know which RAP to read by the type of
wor k assi gned and shoul d understand all the requirenents on that
RWP, sign in on it, and do whatever it allows one to do. The
requi renents of the RWP are specifically listed on the dose
tracking log. (TR 646-648).

On February 19, 1994, the Dosinetry Ofice called Lancaster
to reviewthe RAR witten on the Conplainant. Lancaster was
concerned about the note by Staw ck on the RAR (Radi ol ogi cal
Awar eness Report) which indicated that Conplainant did not know
he was supposed to be on an RW when in a contam nated area.
Lancaster decided to neet with Conpl ai nant and di scuss this
problem (TR 663-665). After this neeting, Lancaster told
Conpl ai nant that his TLD woul d be pulled, and that he should
| eave work early because he would not be able to do any work
wi thout his TLD. (TR 667). Lancaster explained that it was
normal procedure to have a TLD renoved. Lancaster testified
t hat :

it was pretty normal practice for situations like this.
If we did not know up front what had broken down, we
woul d restrict that person fromentering the RRA unti
we found out and fixed it. W didn't want repeats. (TR
667) .

The only further formal disciplinary action agai nst
Conpl ai nant was a neno witten by Lancaster to M. Craig Reiter,
radi ati on protection manager, indicating that Conplainant was
coached and counsel ed. Lancaster enphasized that it was not "any
big-time deal." (TR 670; RX Y). Furthernore, Lancaster testified



- 12 -

that the amount of supervision Conpl ai nant recei ved on February
19, 1994 was adequate. Lancaster testified that:

[ Conpl ainant] was in line of sight. M. Miel hauser was
able to give himenough hand signals that he knew what
to do. Upon conpletion of his task, he actually handed
her the snmears, which tells ne they were pretty cl ose
to each other. There is only a rope barrier between
her and him nothing else. They were in full view (TR
653) .

On February 22, 1994, Conpl ainant reported to Lancaster when
he arrived at work. Lancaster tal ked to Conpl ai nant about the
RWP structure and procedures. When Lancaster nmet with
Conmpl ai nant, he did not notice that Conplainant's TLD was
m ssing. Conplainant [eft Lancaster's office and proceeded to
the RAFT. (TR 670-671).

On the follow ng norning, Dosinetry infornmed Lancaster that
Conpl ai nant had entered the plant while his TLD was pulled. (TR
671-672). Dosinmetry noticed a discrepancy in the records because
Conmpl ai nant had |ined out the RAP dose tracking |og, but the RVS
conput er system showed he had been in the plant for thirteen
mnutes. An RAR was witten up concerning this incident. (TR
675; RX AA).

Lancaster again nmet with Conplainant to discuss the second
RAR. Lancaster testified that he took notes during the neeting.
(See RX U.) Conplainant told Lancaster that he had signed in on
the RWP dose tracking log, gone to the trailer break room
returned to the RAFT, logged in on the RVS conputer system sat
in the RAFT break roomfor thirteen mnutes, then |ogged off the
RMS conputer, lined out the RAP dose tracking log and remained in
the trailer the rest of the day. (TR 677-678). Lancaster
expl ai ned that the RAFT was a "gray area,” in that while the RAFT
is technically an RRA requiring a TLD, the RAFT break room was a
clean area. Thus, Lancaster said that if Conplainant nmade "a
qui ck jaunt in and back out again wthout the badge," it "would
have been okay," although technically he crossed the physi cal
boundary for the RRA. (TR 679-681). Lancaster then discussed the
incident with Bertuca. Bertuca told Lancaster, contrary to
Conmpl ai nant' s cl ai ns, that Conpl ai nant had entered and gone to
the other side of the plant inside the RRA. (TR 681-682).
Lancaster decided to term nate Conpl ai nant's enpl oynent.
Lancaster testified that:

When | found out that he was not being truthful with
me, and you tack on the RAR s, | summed up that |
didn't have a reliable, trustworthy person in ny
enploy. (TR 682).

Lancast er gave Conpl ai nant an onbudsnman exit interview
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report, which is a formthat gives the enployee a chance to

identify any concerns he or she may have. Lancaster then
escorted the Conplainant out of the plant. (TR 683, 687; RX V).

Di scussi on

Thi s case was brought under the Enployee Protection
Provi si on of section 210 of the Energy Reorgani zation Act of
1974, as anended in 1992 (codified at 42 U.S.C. § 5851).
Subsection (a)(1) of that statute provides:

No enpl oyer nay di scharge any enpl oyee or otherw se
di scrim nate agai nst any enployee with respect to his
conpensation, ternms, conditions, or privileges of

enpl oynent because the enpl oyee (or any person acting
pursuant to a request of the enployee)--

(A) notified his enployer of an alleged violation of
this chapter or the Atom c Energy Act of 1954 (42
U S C 2011 et seq.);

(B) refused to engage in any practice made unl awful by
this chapter or the Atom c Energy Act of 1954 [42

US CA 8 2011 et seq.], if the enployee has
identified the alleged illegality to the enpl oyer;

(C) testified before Congress or at any Federal or
State proceedi ng regardi ng any provision (or any
proposed provision) of this chapter or the Atomc
Energy Act of 1954 [42 U.S.C. A 8 2011 et seq.];

(D) commenced, caused to be commenced, or is about to
commence or cause to be commenced a proceedi ng under
this chapter or the Atom c Energy Act of 1954, as
anmended [42 U . S.C A 8 2011 et seq.], or a proceeding
for the adm nistration or enforcenent of any

requi renent inposed under this chapter or the Atomc
Energy Act of 1954, as anended,

(E) testified or is about to testify in any such
proceedi ng or;

(F) assisted or participated or is about to assist or
participate in any manner in such a proceeding or in
any other manner in such a proceeding or in any other
action to carry out the purposes of this chapter or the
Atom ¢ Energy Act of 1954, as anended [42 U S.C A 8§
2011 et seq.].

42 U.S.C.A § 5851(a)(1).
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To sustain a discrimnation clai munder the Wi stlebl oner
Protection Provision of the Energy Reorgani zation Act, the
Conpl ai nant must prove, by a preponderance of the evidence: (1)
that the party charged with discrimnation is an enpl oyer subject
to the Act; (2) that the conpl ai ni ng enpl oyee was di scharged or
ot herwi se discrimnated against with respect to his conpensation,
terms, conditions, or privileges of enploynent; and (3) that the
di scrim nation arose because the enpl oyee engaged in protected
activity. See Deford v. Secretary of Labor, 700 F.2d 281, 286
(6th Cir. 1983).% As anended in 1992, the Act requires a show ng
that the protected activity was "a contributing factor in the
unfavor abl e personnel action alleged in the conplaint." 42
US CA 8§ 5851(b)(3)(C). Relief may not be ordered if the
enpl oyer denonstrates by clear and convincing evidence that it
woul d have taken the sanme action in the absence of protected
activity. 42 U.S.C A 8 5851(b)(3)(D).

It is not in dispute that Respondent is an enpl oyer subject
to the Act, and that Respondent discharged or otherw se
di scrim nated agai nst the Conpl ainant, that is, that Respondent
term nated Conpl ai nant's enpl oynent on February 23, 1994. ( See
Respondent's Brief at p.23). Thus, it nust be determ ned whet her
t he Conpl ai nant engaged in protected activity, whether the
termnation was notivated, at least in part, by such activity,
and whet her Respondent woul d have term nated t he Conpl ai nant
absent the protected activity.

Protected Activity

Respondent argues that Conplainant did not engage in any
protected activity under the Act, but the record indicates
otherwi se. Conplainant testified that prior to his termnation,
he reported several safety concerns to his superiors.

Conmpl ai nant testified that he told his supervisors that he was
not qualified to work with the PCM1's, he reported on February
19, 1994 that a worker had contam nated water spilled on him he
conpl ained to his supervisors on February 19, 1994 that he was
not qualified to check the contam nation |levels of the water
hoses and that while he did this work he did not receive adequate
supervision fromthe senior health physics technicians, and he
reported that he received two mllirens of radiation while
working within the contam nated area on February 19, 1994. (TR

® Deci sions under section 210 by the Secretary of Labor have
included a further elenent, that the party charged with
di scrim nation knew of the enpl oyee's protected activity. See
Hancock v. Nucl ear Assurance Corp., Case No. 91-ERA-33, Secretary
of Labor (Decenber 4, 1992). However, it would appear that this
el ement woul d be included in a showi ng that the discrimnation
arose as a result of the protected activity, since the enployer
woul d need to have know edge of the activity to respond to it.



114, 149).

Respondent argues that Conpl ainant did not contact the
Nucl ear Regul atory Comm ssion ("NRC') until after his enploynent
was term nated, and therefore, Conpl ainant did not engage in any
protected activity prior to his termnation. However, section
5851 of the Act was recently anmended to include internal
conplaints as protected activity. The Act states that an
enpl oyee has engaged in protected activity if that person
"notified his enployer of an alleged violation of this Act or the
Atom c Energy Act of 1954." 42 U S.C A 8 5851(a)(1)(A). The
amendnent to the Act codifies the position of several United
States Courts of Appeals, including the Sixth Crcuit, as well as
the Secretary of Labor, that reporting safety conplaints
internally is protected activity. See, e.g., Jones v. Tennessee
Val l ey Authority, 948 F.2d 258, 264 (6th G r. 1991)(noting that
an enployee who is retaliated against for filing internal reports
concerning violations of nuclear regulatory |aw has recourse
under the Act); Kansas G&as & Electric Co. v. Brock, 780 F.2d 1505
(10th Gr. 1985), cert. denied 478 U.S. 1011 (1986) (hol di ng t hat
internal actions taken by an enployee are within the purview of
enpl oyee protection that is guaranteed under the Act); Mackow ak
v. University Nucl ear Systens, Inc., 735 F.2d 1159 (9th Cr
1984) (hol ding that the Act applied when internal conplaints
concerning quality and safety problens are nade); see also Chavez
v. Ebasco Service, Inc., Case No. 91-ERA-24, Secretary of Labor
(Novenber 16, 1992)(ruling that internal safety conplaints are
sufficient under the Act); but see Brown and Root, Inc. v
Donovan, 747 F.2d 1029 (5th Cr. 1984).

Respondent al so enphasi zes that Staw ck, the health physics
supervi sor of CElI, did not consider his conversation with
Conpl ai nant, whi ch included a discussion about the worker who had
contam nated water spilled on himand Conplainant's own radiation
exposure and the quality of the work he was performng, as a
"safety conplaint.” However, Conplainant's own testinony clearly
establishes that he engaged in protected activity. A
Conpl ai nant's own uncorroborated testinony about an internal
safety conplaint to a supervisor constitutes protected activity.
Sanodurov v. General Physics Corporation, Case No. 89-ERA- 20,
Secretary of Labor (Novenber 16, 1993). Furthernore,
Conmpl ai nant's concerns that he was not qualified are in fact
corroborated by the handwitten notes taken by Lancaster, site
coordi nator of the plant and the supervisor who term nated
Conmpl ai nant' s enpl oynent, during his neeting with Conplainant on
February 19, 1994. Lancaster wote that Conplainant:

informed himthat he did not feel confortable
performng the survey and got tied up in the activities
that were going on. Laborers, et cetera, hollering for
HP support, a lot of pressure being applied to not slow
work pronoted the situation . . . . (see RX Q TR 666).
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In addition, Staw ck testified that Conplainant informed himthat
Conpl ai nant was concerned about the worker who had contam nated
water spilled on him (TR 575).

Respondent' s argunent that Conplai nant's conplaints are not
consi dered protected activity under the Act is based on a too
narrow i nterpretation of the Act. The purpose of the Act is to
encourage reporting incidents involving or relating to nucl ear
safety. The statute should therefore be read broadly because
"[a] narrow hypertechnical reading of section 5851 wll do little
to effect the statute's aimof protecting." Kansas Gas & Electric
Conpany, 780 F.2d at 1512. The Act has a "broad, renedi al
pur pose for protecting workers fromretaliation based on their
concerns for safety and quality." Mackow ak, 735 F.2d at 1163.
This case involves several informal safety conplaints to
Conpl ai nant' s supervisors which clearly constitute protected
activity wwthin the Act. Sanpdurov v. CGeneral Physics
Cor por ati on, Case No. 89-ERA-20, Secretary of Labor (Novenber 16,
1993). The intent of the Act is to encourage reporting the types
of conpl ai nts Conpl ai nant di scl osed to his supervisors.

Accordingly, it is determ ned that Conplainant's conplaints
concerning the adequacy of the radiation safety programin effect
at the Perry Nucl ear Power Plant, and specifically his conplaints
that he was not qualified to work with the PCM1's, that he was
not qualified to conduct surveys within a contam nated area, that
he did not receive sufficient supervision while working within
the contam nated area, that he was concerned about the worker who
had contam nated water spilled on him and finally that
Conpl ai nant received two mllirens of radiation, which he deened
to not conport with the "ALARA" requirenent, constitute protected
activity wwthin the meaning of the Act.

Reason for Terni nation

Havi ng shown that he engaged in protected activity and that
he was subsequently term nated fromhis job, Conplainant nust, as
part of his prima facie case, present evidence sufficient to
raise that inference that the protected activity was the |ikely
reason for the adverse action. Dean Dartey v. Zack Conpany of
Chi cago, Case No. 82-ERA-2, Secretary of Labor (April 25, 1983).
Direct evidence is not required for a finding of causation. The
presence or absence of retaliatory notive is provable by
circunstantial evidence, even in the event that w tnesses testify
that they did not perceive such a notive. See Ellis Fischel State
Cancer Hospital v. Marshall, 629 F.2d 563, 566 (8th Cr. 1980),
cert. denied, 450 U.S. 1040 (1981).

The standard of proof to denonstrate that the protected
activity was the likely reason for the adverse action was
recently anended by Congress in 1992. Conpl ai nant nmust show t hat
the protected activity was a "contributing factor in the
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unf avorabl e personnel action alleged in the conplaint.” 42 U.S.C.
8§ 5851(b)(3)(C). Prior to the 1992 anendnents, the standard of
proof was established by the Suprene Court in M. Healthy Gty
School District Board of Education v. Doyle, 429 U. S. 274 (1977).
Al though M. Healthy involved a 42 U S.C. 8§ 1983 action, its

anal ysis has been applied to ERA cases. See Dean Dartey v. Zack
Conpany of Chi cago, Case No. 82-ERA-2, Secretary of Labor (Apri
25, 1983). According to the Court's analysis in M. Healthy, the
enpl oyee has the burden of proof to show that the protected
activity was a "notivating factor” for the adverse enpl oynent
action. M. Healthy, 429 U. S. at 287. Under new subparagraphs
(b)(3)(A and (C of the Act, however, the enpl oyee nust
establish that the adverse action was just a "contributing
factor” rather than a "notivating factor." Thus, the 1992
amendnents to the Act have | essened Conplainant's initial burden
of proof to show causation.?*

Conpl ainant in this case has produced evi dence denonstrating
that the protected activity was a likely reason for the adverse
action. Conplainant has shown that his supervisors were aware
that he engaged in protected activity. On February 19, 1994,
Conmpl ai nant told Staw ck that he was concerned about the dose of
radi ati on he picked up while working in the contam nated area, he
reported that a worker had contam nated water spilled on him he
was concerned that he was not qualified to work within the
contam nated area, and he clained that he did not receive
sufficient supervision fromthe senior technicians. (TR 115).
| medi ately thereafter, Staw ck realized Conplainant failed to
sign in on the proper RWP, and an RAR, which is a mld reprimnd,
was witten up on the Conpl ai nant. Subsequently, Conpl ai nant net
w th Lancaster, the supervisor who term nated Conpl ai nant's
enpl oynent, to discuss the RAR  Conplainant testified that he
told Lancaster that he was not briefed or properly supervised by
the senior technicians. (TR 124). Conplainant's testinony is
corroborated by Lancaster's handwitten notes taken during the
nmeeti ng which reveal that Conplai nant was concerned about the
quality of his work and the working conditions within the
contam nated area. (See RX Q@ TR 665). Lancaster had
Compl ai nant's TLD pull ed and sent Conpl ai nant home from work
early.

Clearly, Conplainant's supervisors, who were involved in

* This is clearly shown by the legislative history of the
amendnents to the Act. For exanple, Representative WIIians
comented that "a new burden of proof is established that nakes
it more realistic for an enployee to prevail in a case of
retaliation." 138 Cong. Rec. H11442 (daily ed. Cct. 5, 1992).
Representative Ford stressed that the anendnents to the Act
establish a "l ess onerous burden of proof." 138 Cong. Rec H11444
(daily ed. Cct. 5, 1992).
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witing up the RAR and the term nation of Conplainant's

enpl oynent, had know edge that Conpl ai nant engaged in protected
activity. Conplainant voiced safety and quality concerns
directly to his supervisors, in particular to Staw ck and
Lancaster, and then, four days |ater, Conplainant's enploynent
was term nated by Lancaster.

In making a prima facie case, tenporal proximty between the
protected activity and the adverse action may be sufficient to
establish the inference that the protected activity was the
notivation for the adverse action. Goldstein v. Ebasco
Constructors Inc., Case No. 86-ERA-36, Secretary of Labor (Apri
7, 1992); see also Couty v. Dole, 886 F.2d 147, 148 (8th Cr
1989) (hol ding tenporal proximty, sufficient as a matter of |aw
to establish final element in a prima facie case). Here, only
four days el apsed between Conpl ai nant's conpl ai nts about safety
and quality procedures and his term nation of enpl oynent.

Mor eover, an RAR was issued because Conpl ai nant | ogged in on the
incorrect RWP, which is a mnor procedural error, imediately
after Conpl ai nant voiced his safety concerns to Stawi ck. Because
of the short period of tinme, I find that Conpl ai nant introduced
sufficient evidence to raise an inference that his protected
activities contributed to his termination of enploynent.?®

Respondent's Reason for Term nation

As the Conpl ai nant has established a prima facie case, the
burden of production devol ves upon the Respondent to articul ate
sone legitimate, non-retaliatory reason for the adverse action.
Ni chols v. Bechtel Construction, Inc., Case No. 87-ERA-0044
(Cctober 26, 1992). The respondent need not prove the absence of

® Respondent argues that the amendnents of the Act mirror
t he | anguage of the Whistleblower Protection Act ("WPA"), 5
U S A 8 1221, and that cases interpreting the WPA have hel d that
tenporal proximty between the protected activity and the adverse
enpl oynent action does not, per se, denonstrate that the
protected activity was a contributing factor to the enpl oynent
decision. Gting dark v. Departnent of the Arny, 997 F.2d 1466
(Fed. Gr. 1993). Respondent's argunent is rejected because the
court in dark also noted that the Adm nistrative Law Judge is
entitled to "consider the timng of a personnel action relative
to knowl edge of a whistle blow ng disclosure.” (ark, 997 F.2d at
1472. Furthernore, the court's interpretation of the WPA in
d ark was based on that specific act's legislative history. In
this case, Respondent's analysis would actually increase the
burden on the Conpl ainant to establish that the protected
activity was a contributing factor in the discharge deci sion,
which is contrary to the legislative history of the ERA
amendnent s.
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retaliatory intent or notive; it sinply nust produce evidence to
di spel the inference of retaliation raised by the Conpl ai nant.
Cohen v. Fred Meyer, Inc., 686 F.2d 793 (9th Cr. 1982).

Respondent' s burden of proof was also nodified by the 1992
amendnents to the Act. Prior to the anendnments, if the enpl oyee
showed that the protected activity was a notivating factor for
t he adverse enploynent action, thereby establishing a prim facie
case, the enployer had to show by a "preponderance of evidence"
that it would have taken the sanme adverse action. M. Healthy,
429 U. S. at 287. However, under new subparagraphs (b)(3)(B) and
(D), the enployer must now show by "clear and convi ncing
evidence," rather than by a "preponderance of the evidence," that
it would have taken the same unfavorabl e personnel action.

Respondent first argues that Conplainant's "intentional
m srepresentations” on his security questionnaire form concerning
his mlitary discharge® and his unauthorized renoval of a
qualification card provide clear and convincing evidence that his
enpl oynent woul d have been term nated regardl ess of Conpl ainant's
protected activity. (RX C. Furthernore, Respondent also reported
t hat Conpl ai nant was previously fired by a part-tine enpl oyer,
and Conpl ai nant reported on his questionnaire formthat he |eft
to "look for better job."’

® Conpl ai nant reported on the questionnaire formthat he
recei ved an honorabl e di scharge. Conplainant testified that he
was di scharged fromthe mlitary for nedical reasons. (TR 152).
The record shows that Conplainant's di scharge was "under
honor abl e conditions (general).” (RX DD). This is a m nor
di fference and not considered an "intentional m srepresentation”
as Respondent argues.

" Respondent's evidence to show Conpl ai nant was fired from
his previous enploynent is a formthat Respondent sent to the
former enpl oyer as part of a routine enpl oyee background check.
(TR 696-697; see RX CC). The reliability of this evidence is
guestioned because the fornmer enployer is apparently out of
busi ness. (See Conplainant's Brief at p.16). Furthernore,
Conpl ai nant objected to the introduction of this evidence into
the record. (TR 694). At the hearing, | admtted the evidence
into the record conditionally. (TR 698). Upon review ng the
Respondent's evidence, which was admtted into the record as
Respondent's Exhibit CC, | find that Respondent's formis within
t he busi ness records exception to the hearsay rule to the extent
that it relates to matters conpl eted by Respondent. However, the
formwas allegedly filled out by a representative of the forner
enpl oyer, and this information al so constitutes hearsay and is
not within any exception to the hearsay rule. Accordingly, this
information is inadm ssible into evidence to prove the truth of
the matters asserted by the forner enployer. See 29 C F. R 88§
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The United States Supreme Court has recently held that an
enpl oyee is not barred fromrelief based upon an enpl oyer's
di scrimnatory acts when the enpl oyer discovers evidence of
wrongdoi ng that, in any event, would have led to the enpl oyee's
termnation on |lawful and |legitimte grounds. MKennon v.
Nashvi | | e Banner Publishing Co., No. 93-1543 U.S. Lexis 699
(January 23, 1995) (deci ded under the Age Discrimnation in
Enpl oyment Act of 1967). The Court reasoned that recovery is
based on an enployer's unlawful notive, and therefore, the
enpl oyer cannot be notivated by know edge it did not have at the
tinme the enployee was termnated. /d

Accordi ngly, Respondent's argument and supporting evi dence
that it would have term nated Conpl ai nant's enpl oynent in any
event for these unrelated matters is given no consideration in
deciding this case.

Respondent al so articulates three additional reasons for
Complainant's firing: (1) he did not follow correct procedures
for signing in the RRA on February 19; (2) he went into the RRA
w thout his TLD on February 22; and (3) he was deened
untrustworthy because he |ied about the events of February 22 and
tried to cover themup. (TR 416-418, 682).

On February 19, 1994, Conplainant, after working within a
contam nated area, net with Stawick to discuss his work. At this
ti me Conpl ai nant reported his safety and quality concerns to
Stawi ck. Stawi ck told Conplainant to put the two mllirens that
he picked up while working within the area on his RAP. \When
Conpl ai nant failed to respond, Staw ck asked hi mwhat RWP he was
signed in on. Conplainant infornmed Staw ck that he | ogged in on
RWP-0. Stawi ck stressed to Conpl ainant that he had to sign in on
an RAP in order to work wiwthin a contam nated area. Conpl ai nant
told Stawi ck that he did not know that he had to sign in on an
RW in order to work in a contam nated area. Staw ck ordered
that an RAR be issued concerning the incident.

Lancaster also reviewed the RAR Lancaster testified that
he was concerned that the Conplainant did not know that he was
supposed to be logged in on an RAWP while working within a
contam nated area. (TR 664-665). Lancaster had Conplainant's TLD
pul l ed of f his badge, which Lancaster expl ai ned was nor nal
procedure after a procedural violation, and sent Conpl ai nant hone
fromwork early. Lancaster considered the incident as "mnor in
nature." (TR 663).

Conmpl ai nant' s next schedul ed work day was February 22, 1994.
Conpl ai nant reported for work and picked up his badge;

18.801(c), 18.802, 18.805. In considering this claim | give no
wei ght to Respondent's Exhibit CC.
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Conpl ai nant failed to realize that his TLD was m ssing.?®
Conpl ai nant first met with Lancaster who testified that he
"coached and counsel ed" the Conpl ai nant concerni ng RWP procedures
(TR 670). Lancaster enphasized that the incident was not "any
big-time deal." (TR 670). Lancaster testified that he also did
not notice that Conplainant's TLD was m ssing. (TR 671).

Lancaster testified that he did not rem nd Conpl ai nant that he
pul l ed his TLD on February 19, 1994. Lancaster expl ained that:

He's an enployee. He is not nmy child. He knew that
his TLD was gone. He didn't have it on him | don't
go around every norning, 'Carl, do you renenber what |
told you yesterday? Well the sane thing is happening
today." | don't do that. (TR 701-702).

Conpl ai nant was assigned to work with senior technicians
Bertuca and Bailey. They were assigned to set up an area for
i nsul ators. Conplainant went into this work area without his
TLD. Prior to beginning work, Bertuca and Conpl ai nant realized
Compl ai nant's TLD was m ssing. Conpl ai nant went back to the RAFT
and told MIler what had happened. Conplainant testified that he
requested and MIller permtted himto cross off his name on the
l og. Another RAR was issued pertaining to this incident.

Conpl ai nant argues that this was another m nor procedural

violation. |In fact, Lancaster testified:
Q | f someone were to be in the plant without their
proper personnel dosinetry, m ght nothing happen?
A | doubt it.
Q In your 15 years of experience, what woul d happen?

A. An RAR woul d be initiated.

8 There is conflicting testinony on whet her Conpl ai nant had
a yellow notice on his badge informng himthat his TLD was
removed. Conplainant testified that no notice was on his badge.
(TR 129, 366). Bertuca testified that Conplainant pulled the
yel l ow notice out of his coat after Bertuca told Conplai nant that
Dosinetry pulled his badge. (TR 486). Furthernore, Lancaster
testified that he did not know whet her Conpl ai nant ever read the
notice that was allegedly placed on his badge. (TR 537). Based
upon Conpl ainant's credi bl e expressions of concern that he
recei ve the | owest possible radiation dose, | find that
Conpl ai nant was unaware his TLD had been pull ed when he entered
t he RRA.
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Q And woul d that RAR be such that a person woul d be
i medi ately termnated for it?

A, No. (TR 424-425).

Even t hough Conpl ainant's m stakes are consi dered "m nor
procedural violations," Respondent enabl ed the Conplainant to
| earn the procedures of the plant through its training procedure
cl asses whi ch Conpl ai nant attended. |t appears that Conpl ai nant
failed to | earn the procedures of the plant. Conpl ai nant
testified on cross exam nation that he received twenty to thirty
packets of training material; he was told that he nmust |earn the
information and that he would be tested on it. (TR 174-175, 181).
The training also included class roomlectures and videos. (TR
175-176). However, Conplainant testified:

Q In this training program you |earned that there
were three kinds of radiation work permts, didn't you?

A They probably taught it.
Q Well, you were required to know it, weren't you?

A. | tried to learn it.

Q Did you learn it or didn't you?
A. No. (TR 182).

Conpl ai nant acknow edged that it was his responsibility to | earn
the procedures of the Perry Plant, but he failed to properly
study and | earn these procedures.

Mor eover, Conpl ainant not only comnmtted two procedural
errors on consecutive work days, he also was not conpletely
honest with his supervisors concerning the procedural violations,
and in fact, attenpted to cover up his violations. Bertuca
testified that Conpl ai nant asked himto falsify the work permt
dose tracking log arguing that "he did not do any work." (TR 487-
488). Lancaster testified that Conplainant told himthat he did
not go into the plant, but Bertuca infornmed Lancaster that
Conmpl ainant in fact went into the plant wi thout his TLD.
Lancaster testified that he decided to term nate the Conpl ai nant
because of the two procedural violations and because the
Compl ainant lied to himabout going into the plant without his
TLD. Lancaster testified that he concluded that he did not "have
areliable, trustworthy person in ny enploy."” (TR 682).

| f the enployer articulates a legitimate, non-discrimnatory
reason for its action, the enployee, to prevail, nust establish
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that the proffered reason was not its true reason, but instead, a
pretext to mask illegal discrimnation.

Conpl ai nant testified that he failed to sign in on an RAP on
February 19, 1994, and that he entered an RRA without his TLD on
February 22, 1994. (TR 115, 119, 133-134). However, the evidence
shows that both incidents are categorized as m nor procedural
violations that would not warrant term nation. Nonethel ess,
Respondent has clearly shown that Conplainant failed to |l earn the
procedures of the plant and attenpted to m slead his supervisors
concerning the TLD procedural violation. Bertuca, who was a
credible and reliable wtness, testified that Conplai nant
admtted he entered the RRA and that with MIler's perm ssion, he
crossed a line through his name on the dose tracking log. (TR
134-135). Bertuca also testified that Conplainant inquired into
falsifying the dose tracking |l og. Mreover, Lancaster, also a
credible and reliable wtness, testified that Conplainant told
hi mthat he never entered the RRA without his TLD; Lancaster's
testinmony is corroborated by his handwitten notes taken during
his conversation with Conpl ai nant and whi ch have been admtted
into the record. (See RX U). Therefore, | find that Respondent's
reasons for its termnation of the Claimant are the true reasons
and not a pretext to hide discrimnation.

Accordi ngly, because of Conplainant's procedural violations
conbined with Conplainant's attenpt to m slead his supervisors
concerning working within an RRA without his TLD, Respondent has
denonstrated by clear and convincing evidence® that it woul d have
term nated the Conpl ai nant irrespective of Conplainant's
protected activity.'°

® Clear and convincing evidence is defined by the Sixth
Crcuit as a "heightened burden of proof." Wite v. Turfway Park
Racing Ass'n, 909 F.2d 941, 944 (6th Cir. 1990), citing Street v
J.C Bradford & Co., 886 F.2d 1472, 1479 (6th G r. 1989). The
quality of proof is "nore than a nere preponderance but not
beyond a reasonable doubt.” 30 Am Jur. 2d Evidence 8 1167
(1967); see al so Aetna Insurance Conpany v. Paddock, 310 F.2d
807, 811 (5th Cir. 1962) (upholding jury instruction defining
cl ear and convincing evidence as "the witnesses to the fact nust
be found to be credible and that the facts to which they have
testified are distinctly remenbered and the details thereof
narrated exactly and in due order and that the testinony be
clear, direct and wei ghty and convincing, so as to enable you to
conme to a clear conviction without hesitancy of the truth of the
precise facts in issue.")

0 Al t hough the Radi ati on Awareness Report (RAR) written up
based upon Conpl ai nant entering the RAR wi thout having signed in
on an RAP was nmade at the tinme he first voiced his safety
concerns, the RW which he signed in on was a matter of record,
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RECOMVENDED ORDER

For the reasons stated above, it is recommended that the
i nstant conpl aint be di sm ssed.

PAMVELA L. WOCOD
Adm ni strative Law Judge

Pi ttsburgh, Pennsyl vani a

PLW j mm nv

recorded on the conputer, so the RAR was in no way dependent on
his voicing of safety concerns.



